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2016 Mockingbird Challenge 
National Trial Competition 

State v. Cole Thomas* 
 
 
Overview of case: 
Two individuals are seen on surveillance video breaking into a car at a Walmart. 
A short time later the stolen car is seen pulling into a nearby subdivision. 
Surveillance video purportedly shows at least two people in the car as it enters 
the subdivision. Soon thereafter, a silent alarm is tripped at a house in the 
subdivision. Moments later the same stolen car is seen pulling out of the 
subdivision. The thief/thieves then return the car to the exact Walmart from 
which it was stolen where police just happen to be waiting and immediately 
block the car in. Police find two individuals in the car.  They happen to be 
brothers. Under the passenger seat the police find a plastic Walmart bag with six 
pieces of jewelry and a large amount of cash.  Surveillance video at both the 
Walmart and the subdivision clearly show the identity of the driver of the car as 
Elliott Thomas. Similarly, video at each location does not identify any physical 
attributes of any other passenger except that he/she is wearing a gray hoodie 
and jeans. Elliott Thomas pleads guilty to a reduced charge. Cole Thomas, 
Elliott’s brother, is on trial for theft of property and burglary.  
 
 
 
 
 
 
 
 
 
 
 
*This problem is created for the 2016 Mockingbird Challenge and may not be used or 
reproduced for any other use without the express written consent of Prof. Joe Lester, Faulkner 
University. I would like to thank Sherri Mazur for her assistance in preparing the problem and 
Cronier’s Fine Jewelry for loaning us the jewelry.  
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Rules of the Competition: 
 
1.  Teams may make reasonable inferences but may not create or infer facts 
which are not reasonable.  A reasonable inference is an inference that must be 
true.  It would be unreasonable for any witness to tell a story or version of events 
that not contained in their fact pattern statements.  For example, if a witness in 
his/her pretrial statement tells story A and then later in a different pretrial 
statement tells story B that witness cannot take the stand at trial and tell story C. 
The witness must either tell story A, or story B, or story A & B. 
 
2.  The order of the trial will be as follows: Pretrial motions, if any; Opening 
statements (state first, then defense); State’s case-in-chief (Re-direct 
examinations are allowed but there will not be any re-cross unless new material 
information was raised for the first time in re-direct examination.  Re-cross will be 
at the discretion of the bench judge.); Defense case-in-chief; (There will be no 
rebuttal witnesses or rebuttal case); Closing argument (State first, then Defense, 
State will get a rebuttal argument if requested). (There will be no rebuttal 
witnesses or rebuttal case.)   
 
3.  Each side will have 70 minutes to try the case.  The clock will be stopped for 
prolonged arguments on Objections.  The clock will start once Opening 
statements begin.  Pretrial activities are not counted in the 70 minutes.  
 
4.   Each team will consist of precisely four (4) members.  Four (4) members will 
participate in each trial, two as counsel and two as witnesses. One team 
member must make an opening statement and the other the closing argument. 
Each team member must conduct one direct examination and one cross-
examination. The team member conducting a direct examination will make 
objections to that witness’s cross-examination and the member who cross-
examines a witness will make objections to the direct examination of that 
witness. Each team has the discretion to decide whether to switch the roles of 
the four members throughout the competition. Thus, a student member need 
not be designated as either a witness or an advocate for the entire competition. 
 
5.  Each team will be given two (2) Faulkner witnesses.  They will keep the same 
witnesses for the duration of the competition.  No less than 30 minutes before 
each round we will disclose which role the Faulkner witness will be playing in that 
trial.  A Faulkner witness may play all four roles at some time during the 
competition.  Teams should be prepared to play all four witness roles at some 
point during the competition.  In each trial there will be exactly one Faulkner 
witness per trial per team. 
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6.  Each team will represent the State side twice and the Defense side twice 
during the preliminary rounds.  No teams will face each other twice in the 
preliminary rounds.  If in the advance rounds teams that have faced each other 
meet again they will automatically try the case in the opposite sides as their first 
meeting.  If teams in the advance rounds have not faced each other sides will 
be determined by the toss of a coin.  Preliminary round pairings will be as follows: 
Round One – Challenge Ceremony; Round two – preset order based upon 
results of the Challenge Ceremony; Round three – Power-matched; Round four – 
power matched to the extent it is practical.  Sides for the third and fourth rounds 
will be predetermined.  Each team will go the opposite side for Round two as 
they did for Round one. 
 
7.  Challenge Ceremony:  After the Coaches meeting on September 28 the 
coaches will draw numbers.  The lowest number will then choose its first round 
opponent.  The opponent chosen must chose which side of the case they wish 
to represent.  The process is repeated until all teams are paired. 
 
8.  Scoring will be on a 100 point scale as follows: 
 15 points for Opening Statement 
 15 points for Direct #1 
 15 points for Direct #2 
 15 points for Cross #1 
 15 points for Cross #2 
 15 points for Closing Argument 
 10 points for Objections and Professionalism (5 points per advocate) 
 
9.  The Federal Rules of Evidence and the Federal Rules of Criminal Procedure 
will control unless stated in the problem or otherwise modified by the rules. No 
case law may be cited to the judges during the trials. 
 
10.  All documents, witness statements, grand jury testimony, photographs, and 
other material included in the problem will be treated as originals and authentic. 
All handwriting and signatures are to be considered authentic. All documents 
that appear to have been sent to, or by, a witness are to be considered as 
having been sent or received by that witness.  Any witness, who has stated that 
he/she has recognized an exhibit during his /her pretrial statements, must 
recognize the exhibit at the time of trial. 
 
11.  Counsel may use only those exhibits provided in the problem, other than 
demonstrative aids prepared during the round and items described in Rule 12. 
Counsel may enlarge only those exhibits provided in the problem or those 
described in Rule 12. No significant modifications may be made to the exhibits. 
No audiovisual aids, e.g. PowerPoint, document cameras, etc., will be allowed 
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in any round.  No exhibits, either under this rule or under Rule 12, should be larger 
than 24 x 36 inches. 
 
12.  In addition to what is described in Rule 11, teams have the liberty to create 
one original exhibit for trial before trial.  They may prepare one exhibit for the 
State side and one exhibit for the Defense side.  The exhibit may be a timeline or 
a map.  If it is a timeline, teams may prepare it using whatever program they 
choose.  If it is a map, it must be a map made by using MapQuest©.  All exhibits 
created under Rule 12 must be shown to opposing counsel prior to trial.   
 
13.  Any questions about the problem must be submitted by September 14, 2016.  
Questions will be answered by September 16, 2016. 
 
14.  After the first two rounds teams will be ranked according to:  
  • Win-loss record  
  • Total number of ballots won, and  
  • Point differentials  
After the Fourth Round the top four teams ranked according to the priorities 
listed above will advance to the Semi-final Rounds.  The winners of the Semi-final 
trials will advance to the Finals. 
 
15.  From the moment teams engage in substantive discussions with each other 
during pretrial until the last word of the closing argument is uttered, no one other 
than the four members of the team may communicate with the four members 
of the team. Coaches may not have any contact with their team during the 
round.   A round is deemed to have begun once teams engage in substantive 
case specific discussions before the judge and jurors enter the room. 
 
16.  Any of the four team members may confer with each other at anytime 
during the trial. 
 
17.  The Defendant in this case must be referred to as a male.  The Defendant is 
allowed to sit at counsel table.    
 
18.  The State will call Officer Charles Brinsfield and Samantha Smith as its two 
witnesses.  The Defense will call Elliott Thomas and Jamie Green as its two 
witnesses.  The Defendant will not testify. 
 
19.  All protests, if any, will be handled by the Tournament Director.  The 
Tournament Director’s decision will be final. 
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Substantive Stipulations: 
 
The parties have conferred and agree that the following facts are undisputed: 
 
1.  The Toyota Avalon with Faulkner license plate “39NA1” belonging to Donald 
Garner was taken from the Walmart parking lot located at 6495 Atlanta 
Highway, Montgomery, AL, 36117, on May 2, 2016 without Mr. Garner’s 
permission. Therefore, calling the owner of the car as a witness is unnecessary. 
 
2.  The home of Charles and Delores Nelson, at 7118 Old Southwick Place, 
Montgomery, AL, 36117, was broken into and that seven items of jewelry and 
$1,100.00 in cash were taken from the house on May 2, 2016. Therefore, calling 
the Nelsons as witnesses is unnecessary. 
 
3.  Surveillance photos taken at Walmart were taken at the Walmart located at 
6495 Atlanta Highway, Montgomery, AL 36117.  Surveillance photos taken in the 
Wynlakes subdivision all come from the Guard Shack located at 8400 Wynlakes 
Blvd, Montgomery, AL 36117.  Times on both cameras have been verified. Both 
were calibrated to same precise time. All times given are actual times and all 
times are in sync with each other. No objections or motions may be made that 
the times are not the actual times.  All of the still photos are authentic and are 
admissible by any party. 
 
4.  There are no Confrontation issues with the any statements given by the two 
victim statements to the police.  Any statements made by the victims, Donald 
Garner or Charles Nelson, and recorded by the police are stipulated as 
admissible and any party can testify as to the contents of the statements. No 
hearsay objections to the statements will be accepted.  
 
5.  The judge granted the Defendants’ motion to sever the trials of Elliott Thomas 
and Cole Thomas based upon Bruton issues.  Elliott Thomas’ trial was set for the 
week of August 15, 2016. Cole Thomas’ trial is set for the week of September 
26th, 2016. 
 
6.   A suppression hearing was held August 18, 2016.  After that hearing the 
judge ruled that all witnesses were properly Mirandized prior to making any 
statements and that no further arguments on the issue of Miranda will be 
entertained. 
 
7.  Instead of going to trial, Elliott Thomas pled guilty on August 19, 2016 when his 
case was called.   
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8.  After Elliott Thomas’ guilty plea on August 19, 2016, $1,100 in cash was 
returned to the Charles and Deloris Nelson. The State kept any and all money 
found on the defendants under state of Alabama’s criminal forfeiture laws.  
 
9.  The current fair market value of the jewelry (three rings and three necklaces) 
found in the Toyota is $19,000.00. 
 
10.   The current fair market value of the ring retrieved from Samantha Smith is 
$3,200. 
 
11.   The silent alarm alerting that someone had entered the house of Charles 
Nelson went off at 3:01 p.m. on May 2, 2016. That time is calibrated with all the 
other times of the surveillance photos.  
 
12.   Donald Garner called the police to alert them that his black Toyota Avalon 
had been stolen at 2:58 p.m. on May 2, 2016. That time is calibrated with all the 
other times of the surveillance photos. 
 
13.   Officer Brinsfield called for backup at 3:36 p.m. on May 2, 2016, to assist in 
the apprehension of two people in a stolen car at the Walmart on Atlanta 
Highway. That time is calibrated with all the other times of the surveillance 
photos. 
 
14.   The distance from the 6495 Atlanta Highway to 155 Creek Drive to 8400 
Wynlakes Blvd as would be traveled by anyone in this case is 9.1 miles. 
 
15.   The distance from 8400 Wynlakes Blvd to 73 Avenue of the Waters to 6495 
Atlanta Highway as would be traveled by anyone in this case is 28.2 miles. 
 
16.   Before giving a statement to the police on May 2, 2016, Elliott Thomas was 
given his Miranda warnings.  
 
17.   Officer Charlie Brinsfield is 26 years old.  He has been on the police for five 
years.  He graduated in the middle of his class at the police academy.  He grew 
in Wetumpka and went to Wetumpka high school.  He always wanted to be a 
police officer.  He has never had any disciplinary action filed against him.  He 
has testified in court over a hundred times for various cases. 
 
18.    All events took place in Maycomb County. 
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Witnesses: 
State  
Officer Charlie Brinsfield [male or female] 
Samantha Smith [female] 
Officer Jan DeBoer, will not testify  
Charles Nelson, will not testify 
Donald Garner, will not testify 
 
Defense 
Elliott Thomas [male] 
Jamie Green [female]  
Cole Thomas, Defendant, will not testify 
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Photo Exhibits:  (Can be found on trialteamcentral.org on 8/22) 
 
1. Surveillance photo of Black Toyota Avalon parking. Time stamped 14:20:47 --

05/02/16 
2. Surveillance photo of Donald Garner exiting parked car at Walmart. Time 

stamped 14:21:16 -- 05/02/16 
3. Surveillance photo of Donald Garner exiting parked car at Walmart. Time 

stamped 14:21:28 -- 05/02/16 
4. Surveillance photo of Donald Garner locking parked car at Walmart. Time 

stamped 14:21:41 -- 05/02/16 
5. Surveillance photo of Donald Garner walking away from car at Walmart on 

crutches. Time stamped 14:21:53 – 05/02/16 
6. Surveillance photo of Donald Garner walking away from car at Walmart on 

crutches. Time stamped 14:22:03 – 05/02/16 
7. Surveillance at Walmart of two individuals approaching Toyota. Time 

stamped 14:24:01 – 05/02/16 
8. Surveillance at Walmart of two individuals approaching Toyota. Time 

stamped 14:24:05 – 05/02/16 
9. Surveillance at Walmart of two individuals standing by Toyota’s door. Time 

stamped 14:24:12 – 05/02/16 
10. Surveillance at Walmart of one individual entering the driver’s side of the 

Toyota. Time stamped 14:24:26 – 05/02/16 
11. Surveillance at Walmart of Toyota backing out of the parking spot. Time 

stamped 14:24:40 – 05/02/16 
12. Surveillance at Walmart of Toyota leaving the parking spot. Time stamped 

14:24:42 – 05/02/16 
13. Surveillance of Toyota entering Wynlakes front view. Time stamped 14:55:02 – 

05/02/16 
14. Surveillance of Toyota entering Wynlakes side view. Time stamped 14:55:03 – 

05/02/16 
15. Surveillance of Toyota entering Wynlakes rear view. Time stamped 14:55:04 –

05/02/16 
16. Surveillance of Toyota exiting Wynlakes. Time stamped 15:08:36 – 05/02/16 
17. Guard shack at Wynlakes Subdivision entrance located at 8400 Wynlakes 

Blvd, Montgomery, Alabama 36117 
18. Picture of Walmart bag with jewelry found in the Toyota (6 pieces) 
19. Picture of ring found on Samantha Smith at the Police Station 
20. Text Message sent on May 2, 2016 from Jamie Green to Samantha Smith and 

Samantha’s response to Jamie. 
21. Walmart receipt of Jamie Green. 
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STATE OF ALABAMA 
MAYCOMB COUNTY 

 
The Circuit Court of Maycomb County, June 2016 

 
 
 
Count 1: The Grand Jury of Maycomb County charge that, before the filing of 
this indictment,  
 

Cole Abraham Thomas and or an accomplice 
 
did, on or about May 2, 2016, intentionally take property which did not belong 
to them with intent to deprive the owner of its use, to wit: A 2014 Black Toyota 
Avalon that belonged to Donald Garner of Maycomb County in violation of 
13MC-8-3, Theft of property in the First Degree. 
 
 
 

************ 
 
 
 
Count 2: The Grand Jury of Maycomb County charge that, before the filing of 
this indictment,  
 

Cole Abraham Thomas and or an accomplice 
 
did, on or about May 2, 2016, intentionally take property which did not belong 
to them with the intent to deprive the owner of its use, to wit: seven pieces of 
jewelry and $1,100 in cash that belonged to Charles and Deloris Nelson of 
Maycomb County and had a value over $2,500.00 in violation of 13MC-8-3, Theft 
of property in the First Degree. 
 
 
 

************ 
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Count 3: The Grand Jury of Maycomb County charge that, before the filing of 
this indictment,  
 

Cole Abraham Thomas and or an accomplice 
 
did, on or about May 2, 2016, intentionally enter without permission and with 
intent to commit a felony therein, to wit, theft of property, in a residence that 
belonged to Charles and Deloris Nelson of Maycomb County in violation of 
13MC-7-7, Burglary in the Third Degree. 
 
 
 
       *************************************** 
         A TRUE BILL 
       *************************************** 
 
        /s/ Sherri Mazur  
       
 __________________________________ 
       GRAND JURY FOREPERSON 
 
 
 
 
DONNIE HILYER 
MAYCOMB COUNTY DISTRICT ATTORNEY 
 
 
By: _____/s/ Reginald Peterson________________________________ 
 Reginald Peterson, Assistant District Attorney  
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Police report of Officer Charlie Brinsfield  
May 2, 2016, updated May 3, 2016, May 11, 2016, May 12, 2016, May 16, 2016, 
and May 23, 2016. 
 
I was finishing up a snack at Wing Master on Atlanta Highway when I heard a 
BOLO for a Black Toyota Avalon with Faulkner University tag which was allegedly 
stolen from the Walmart parking lot not far from where I was located. Not two 
minutes later, the aforementioned identified car passes me and pulls into the 
parking lot of the Walmart on Atlanta Highway.  I followed the car and parked 
behind the vehicle pinning the vehicle in. I called for back-up. I turned on my 
blue lights. I could see two male individuals in the car, whom I later identified as 
Elliott Thomas and Cole Thomas.  I stepped out of my vehicle, drew my weapon 
and instructed both individuals to step out of their car slowly and place their 
hands on the top of the car. Both individuals complied without much hesitation. 
The driver had on a form-fitting green shirt and what I’d consider short shorts 
while the passenger had on an oversized gray hoodie and jeans. I walked over 
to the driver, patted him down for weapons and handcuffed him. There was 
nothing in his pocket except for $625.00 in cash. By that time, Officer DeBoer 
arrived and had secured the passenger.  I placed the driver in the back of my 
patrol car and went back to the Avalon. I opened the glove compartment to 
see that the car belonged to a Donald Garner. As I examined the papers I 
noticed in plain view a plastic bag with some jewelry in it on the floorboard of 
the passenger side pushed slightly under the seat. I went back to the squad car 
and asked the driver for his name. He did not respond. I asked him if his name 
was Donald Garner. Again he did not respond. Suspect driver had no 
identification on him. I told suspect that he was being arrested for stealing the 
car. He said nothing. I left him secured in the back of my patrol car. 
 
Next I went to talk with the owner of the Black Toyota Avalon. His name was 
Donald Garner. I noticed that he had a cast of some sort on his left leg and was 
using crutches. He said he went into Walmart to pick up two things but as usual 
the line took forever. When he got outside his Toyota was missing. He said he 
looked all around just thinking he forgot where he parked given the influx of 
recent prescription drugs to aid his injury. But eventually he decided his car was 
stolen and called it in. Mr. Garner said he did not give anyone permission to use 
his car. Mr. Garner also stated he has never seen the two men that were found 
with his car. He stated he was glad there was no damage to the car except it 
had a strong odor of beef and cheese. 
 
I drove the suspect to the station where he was processed.  Officer DeBoer 
drove the other suspect. We were concerned they might try to formula a story 
so we kept them separate in hopes of getting to the truth quicker. During the 
processing I learned that his name was Elliott Thomas. He did not have a criminal 
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record and I told him that if he cooperated perhaps since this was his first 
offense he would just get probation. He said he would tell us what happened. I 
turned on a recorder. I informed him I was turning on a recorder. I advised him 
of this right to an attorney and right to remain silent. He said he wanted to talk.  
 
After getting the statement from suspect, Elliott Thomas, I went back to Walmart 
to check security video. There was a camera facing the parking lot that 
recorded the events. Given our department habit of losing video I made 
pertinent still photos from the video showing (1) Mr. Garner parking his black 
Toyota Avalon; (2) two people approaching the vehicle; (3) two people at the 
driver's side of the car; (4) two suspects entering the car; (5) two suspects 
leaving in the Avalon. After going to Walmart I went to the home of Charles and 
Delores Nelson to see what all had been stolen and see if they had any security 
video. I talked to Charles Nelson who said they were missing some of his wife’s 
nicer jewelry pieces. Seven pieces in particular. He also said they were missing 
about $1,100 in cash. I asked him why he had so much cash at the house. He 
said pizza money. He described all seven pieces with great specificity. I showed 
him six of the pieces that we retrieved from the stolen vehicle. They matched 
the description of items stolen from his home. He positively identified the items as 
the ones missing. He said he did not give anyone permission to enter the home 
or to take her jewelry or cash. However, one item, a ring, was still missing. 
 
I stopped by the guard station at the entrance to Wynlakes from Vaughn Road 
to see if they happened to have any surveillance video of vehicles entering and 
leaving the subdivision. Luckily they did. I took relevant photos of the video 
showing the same black Toyota Avalon entering the subdivision and leaving a 
short time later. From the pictures I could positively identify Elliott Thomas. 
 
I witnessed Officer Jan DeBoer’s search of the passenger and Officer DeBoer’s 
detaining him. I also read Officer Jan Deboer’s report of her portion of this 
investigation and incorporate her report as part of my report.  I have personal 
knowledge of everything Officer DeBoer placed in her report. I witnessed it all. 
 
On May 3, 2016 I sent the Walmart bag and the jewelry off to be checked for 
fingerprints.  Given the backlog I hope we will get results before trial but in my 
opinion we do not need them to proceed with the case.  There is no need to 
delay the prosecution.  I took photographs of the bag and jewelry for the case 
file. 
 
On May 12, 2016, I interviewed Samantha Smith. 
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On May 12, 2016, I returned to the home of Charles Nelson to see if he could 
identify the ring recovered from Samantha Smith. Mr. Nelson positively identified 
the ring as his ring. He also said neither he nor his wife give anyone permission to 
have the ring. While at the house I examined the front door and noticed a 
realtor lockbox on the front door. It did appear to be scratched up. 
 
On May 23, 2016, I received a copy of an affidavit from a Jamie Green.  I did a 
MapQuest inquiry to see the distances from each location involved and 
allegedly involved in the incident.  After seeing the results of the MapQuest 
inquiry I decided it was not worth my time to speak to Jamie Green.  No further 
investigation is required because we have our two thieves. 
 
 
End of Report: 
 
       /s/ Charlie Brinsfield 
      _____________________________________ 
      Officer Charlie Brinsfield 
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This is a true and accurate transcript of what the apprehended 
suspect, later identified as Elliott Thomas, said on May 2, 2016 @ 5:06 
p.m. at Maycomb County Police Station. 
 
 
Officer Brinsfield: State your name please 
 
Elliott Thomas: Elliott Thomas 
 
Officer Brinsfield: OK Elliott you were caught red handed in a car that was not 
yours and with jewelry and cash that was not yours. What do you have to say for 
yourself? 
 
Elliott Thomas: I don’t know what you are talking about. 
 
Officer Brinsfield: Don’t play dumb with me.  I saw you. I caught you.   
 
Elliott Thomas: (silence for 10 seconds) 
 
Officer Brinsfield: I don’t need to talk to you but if you want to make this go 
easier, then you better start talking. 
 
Elliott Thomas: (Silence for 10 seconds) 
 
Officer Brinsfield: Look I am sure it wasn’t your idea.  You were just along for the 
ride, right? 
 
Elliott Thomas: (growls/moans) 
 
Officer Brinsfield: Look you don’t have a record but your brother sure does.  Just 
tell me that he was in charge and maybe we can work out a deal for you.  
What do you say? 
 
Elliott Thomas: (growls/moans)  
 
Officer Brinsfield:  Well … 
 
Elliott Thomas: Ok. I don’t want to get into trouble. 
 
Officer Brinsfield: You’re going to have to start from the beginning and tell me 
everything.  What was the plan? 
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Elliott Thomas: Ok, so I, I mean my brother, Cole Thomas, had a plan to rob a 
house. He said he would do all the work.  First we would steal a car.  Next we 
were going to drive over to the neighborhood that he had been casing. Cole 
was going to break into the house. I would drive the car. After he got what he 
wanted from the house then we were to return the car to the Walmart parking 
lot and leave. Quick. Simple. Clean. So we looked for a sucker whose car we 
could borrow for a bit. We saw this guy in a black Toyota Avalon, you know one 
of them old people cars, pull in and park. Then he got out with crutches and he 
had a long way to go to the store. I looked at Cole and he smiled. We knew 
that this was the car we could take. 
 
Officer Brinsfield: Why that car and why from Walmart? 
 
Elliott Thomas: Man everyone knows that this Walmart takes forever, you go in for 
gum and an hour later you get out of the store. Thirty checkout lanes but only 
two are open. Plus, this guy looked like he was really struggling to get around. 
The idea was to get back before he came out.  
 
Officer Brinsfield: What did you do after stealing the car?  
 
Elliott Thomas: We went and picked up my girlfriend at the time, Samantha. She 
lives in the Arrowhead subdivision. After we picked Samantha up the three of us 
drove over to the Wynlakes subdivision. Cole wanted to go to a house he had 
been casing for weeks. He found a nice house that the people were putting up 
for sale. Cole said it would be perfect because no one would notice if a strange 
car pulled in or if strange people went to the door. He said there would be a key 
in this box on the door and we could just help ourselves. We pulled into the 
driveway and parked. Cole and Samantha got out of the car. I stayed in the 
car. I could not see them when they went to the door. About three minutes later 
Cole came back but Samantha didn't. I asked Cole where she was and he said 
"that crazy b**** went inside, walked around, got spooked and said "I'm walking 
home!" Cole came out with the plastic bag then he said he got what he came 
for. At least that is what he told me. I never saw any of it. We hustled back to 
Walmart to return the car. I didn't get a chance to look at exactly what was in 
the bag. I was too anxious to get the car back. We pulled into about the same 
spot as we found the car but a few rows over so the owner would think he just 
forgot where he parked it. As soon as we pulled in, I mean almost immediately, 
you pulled in right behind us.  
 
Officer Brinsfield: You meaning me, the police?  
 
Elliott Thomas: Yea it was like you fell out of the sky. It was like we pulled into the 
Krispy Kreme. 
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Officer Brinsfield: Uh-huh, then what happened.  
 
Elliott Thomas: Then all this. Me here at the police station talking to you, whatcha 
think happened next you were there.  Hey, Samantha isn’t going to get in 
trouble is she? She didn’t do anything. 
 
Officer Brinsfield: I may need to talk to her first. 
 
Elliott Thomas: She is completely innocent. 
 
Officer Brinsfield: Ok, whatever, would you be willing to sign a copy of this 
statement and swear to its truth? 
 
Elliott Thomas:(Silence for 15 seconds) 
 
Officer Brinsfield: Well!?! 
 
Elliott Thomas:(moans) I don't know. I don't like swearing and I think I said too 
much already. I think I want a lawyer, I get one if I want one don’t I?  
 
Officer Brinsfield: Fine. 
 
End of recorded statement of Elliott Thomas.  
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Voluntary statement of Samantha Smith taken at the Maycomb 
County police station on May 12, 2016 @ 10:02 a.m. 
 
Officer Brinsfield: What is your name? 
 
Samantha Smith: Samantha Smith, but my friends call me Scout. 
 
Officer Brinsfield: May I call you Scout? 
 
Samantha Smith: No, You can call me Miss Smith. 
 
Officer Brinsfield: Ouch, well why do your friends call you Scout? 
 
Samantha Smith: It started with a bad haircut I got in high school, long 
unimportant story. 
 
Officer Brinsfield: How old are you. 
 
Samantha Smith: I just turned 25, on the 6th of May. 
 
Officer Brinsfield: Where are you from Miss Smith? 
 
Samantha Smith: Here in Montgomery, born and bred. Graduated from Jeff 
Davis, go Vols. 
 
Officer Brinsfield: So you did graduate high school? 
 
Samantha Smith: Duh 
 
Officer Brinsfield: Where do you live? 
 
Samantha Smith: Arrowhead 
 
Officer Brinsfield: I need an address not a subdivision. 
 
Samantha Smith: Oh, sorry 155 Creek Drive, Montgomery, Alabama  36117 
 
Officer Brinsfield: Thank you, do you work? 
 
Samantha Smith: Yes 
 
Officer Brinsfield: Where? 
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Samantha Smith: Subway. I’m a sandwich artist. 
 
Officer Brinsfield: How long have you worked at Subway? 
 
Samantha Smith: About four months.  I’ve kinda bounced around different fast 
food places.  I’ve worked at Hardees’s, Arby’s, McDonald’s, ugh that was a zoo, 
Zaxby’s, Taco Bell, pretty much everywhere. 
 
Officer Brinsfield: Why so many jobs, you get fired? 
 
Samantha Smith: No! I just get tired of the food… and the grease.  Plus, I get 
bored easy and need a change. 
 
Officer Brinsfield: Ok, let's get to it; were you with Cole Thomas and Elliott Thomas 
on May 2, 2016? 
 
Samantha Smith: Yes, for a little while in the afternoon. 
 
Officer Brinsfield: Tell me about it. 
 
Samantha Smith: Elliott called me at my house that morning and asked me if I 
wanted to go on an adventure with him. I said sure. He wouldn't tell me exactly 
what he meant but I was bored so what the heck.  
 
Officer Brinsfield: What time in the morning did he call you? 
 
Samantha Smith: Around 11. I know it was before lunch and I always eat at 
11:30. 
 
Officer Brinsfield: Then what happened? 
 
Samantha Smith: They came to my house and got me around 2:30 in the 
afternoon.  
 
Officer Brinsfield: They? 
 
Samantha Smith: yep Elliott and his brother, Cole. Elliott was driving and Cole 
was riding shotgun. They showed up in a weird car.  It was a car I had never 
seen Elliott in before. I hopped in the backseat and said, "Nice car, is it new?" 
Elliott said "we juuuust got it" and then he and Cole started laughing real hard. I 
didn't know why that was funny. I said “what's the plan?” Elliott said he was 
going to take me shopping … that I needed some nice jewelry. I was excited. 
We pulled into Wynlakes. I said what are we doing here? Elliott said, "Shopping!" I 
was confused.  
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Officer Brinsfield: Why were you confused? 
 
Samantha Smith:  We weren’t at any stores we were in a residential 
neighborhood.   
 
Officer Brinsfield: Ok, then what happened? 
 
Samantha Smith: Then we pulled into a driveway of this really nice house. Cole 
said "Let’s go on in, it's time to shop." I said "ok." Cole and I walked to the front 
door.  Elliott stayed in the car.  I thought that was weird but whatever.  I said to 
Cole, "who lives here?" Cole said "I don't know, but they are moving and boy do 
they have nice stuff." Cole then began fiddling with a box on the door. He 
popped it open with a razor blade and there was a key inside. I said "what are 
you doing!" Just then the door opened and Cole looked at me, smiled real big 
and said, "Shopping, the store is open."  I immediately said "oh heck no! And 
marched back to the car. I said to Elliott do you know what your crazy brother is 
doing and Elliott said "the boy is a magician, he can get any door to just open 
up". I freaked out and started running down the street. I didn't want anything to 
do with this.  I knew a cut through so I just walked home. I wanted nothing to do 
with what they were doing. 
 
Officer Brinsfield: What were you wearing? 
 
Samantha Smith: I had on jeans and a gray hoodie sweatshirt 
 
Officer Brinsfield: You were wearing a sweatshirt in May?  
 
Samantha Smith: It was unseasonably cool, kinda rainy, and I'm cold natured so 
yea.  I usually keep the hoodie on too. 
 
Officer Brinsfield: That's a very nice ring on your finger, mind if I ask where you 
got it? 
 
Samantha Smith: I got it from Elliott. 
 
Officer Brinsfield: When did you get that ring? 
 
Samantha Smith: The day after Cole and Elliott were released on bond, May 5, 
the Thursday I think.  He came over and gave it to me. He said he was sorry for 
freaking me out.  He said it was my birthday present. He is so sweet. 
 
Officer Brinsfield: Did you ask him where he got the ring? 
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Samantha Smith: This ring is beautiful and no I didn’t ask him where he got the 
ring, how rude! 
 
Officer Brinsfield: You weren’t curious where he got it? 
 
Samantha Smith: He said that I should wear it in public so everyone would know 
that I’m his girl. 
 
Officer Brinsfield: Would it surprise you to learn that the ring perfectly matches 
the description of the one remaining item missing from the house that was 
robbed on May 2, 2016?  
 
Samantha Smith: What is that suppose to mean? 
 
Officer Brinsfield: Did you know the ring was stolen? (Silence for about 15 
seconds) Well, did you? 
 
Samantha Smith: No 
 
Officer Brinsfield: Do you have any problem surrendering that ring? 
 
Samantha Smith: (silence for 10 seconds) I guess not. (Mumbles) Stupid muth fah 
 
Officer Brinsfield: What was that? 
 
Samantha Smith: Nothing 
 
Officer Brinsfield: You have been convicted of breaking and entering in the past 
haven't you? 
 
Samantha Smith: Yes, about six years ago, but that was when I was a kid. I broke 
into my neighbor's house to steal some beer. I learned my lesson. 
 
Officer Brinsfield: Did you have anything to do with the break in at Wynlakes on 
May 2, 2016? 
 
Samantha Smith: Absolutely not 
 
Officer Brinsfield: Would you testify to what you just told us in court? 
 
Samantha Smith: Do I have a choice? 
 
Officer Brinsfield: You always have a choice 
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Samantha Smith: umm hmmm 
 
Officer Brinsfield: If you testify truthfully in court then we will be less inclined to 
charge you with receiving stolen property? 
 
Samantha Smith: You promise? 
 
Officer Brinsfield: No 
 
Samantha Smith: Fine 
 
Officer Brinsfield: Anything else you want to tell me? 
 
Samantha Smith: Yea, you suck 
 
Officer Brinsfield: I think we are done here. 
 
 End of the statement. 
 
I, Samantha Smith attest that the preceding statements are full, complete, and 
truthful to the best of my recollection. 
 
       /s/ Samantha Smith 
     Signed ______________________________________ 
 
 
Dated. May 12, 2016 @ 10:24 a.m. 
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Police Report of Officer Jan DeBoer, May 2, 2016 
 
I arrived at the Walmart on Atlanta highway after hearing a call for back-up. I 
was in the area and immediately made my way to the Walmart parking lot. I 
quickly located a patrol car with its lights flashing and pulled adjacent. I exited 
my patrol car Officer Brinsfield instructed me to secure the passenger. I secured 
the passenger who had already placed his hands on the roof of the Black 
Toyota Avalon he was near. I patted down the suspect and found a razor blade 
and $970.00 in cash in his pocket. Suspect refused to identify himself. His license 
photo matched his appearance and I learned his name was Cole Thomas. I 
placed him in my patrol car and took him to the station where I processed him. I 
learned he is 24 years old and lives in the Vaughn Lakes apartments with his 
brother, Elliott Thomas. He works as a mechanic at the Express Oil Change on 
Eastern Boulevard and has for the past five years. Except for basic biographical 
information the suspect refused to talk. I pulled his record. He has two previous 
felony convictions for Class C Theft as well as a conviction for Felony Forgery. For 
some reason he has received a probated sentence for the previous convictions. 
His next conviction will mean he is not eligible for probation or parole for a very 
long time. The rest of the investigation was overseen by Officer Brinsfield. I had 
no further involvement in this case. 
 
   /s/ Jan DeBoer 
Signed:  _______________________________________________ 
 
 
Dated:  May 2, 2016 @ 4:46 p.m. 
 
 
*************** 
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Voluntary Statement of Jamie Green, May 18, 2016 4:07 p.m. 
 
I, Jamie Green, swear or affirm that the following information is true: 
 
1. I am 31 years old and I live at 73 Avenue of the Waters, Pike Road, Alabama 

36064. 
2. I am a stay at home mom.  I have one son who is nine and in the 2nd grade. 
3. I was married for eight years but divorced two years ago.  I got the house 

while he got a younger version of me. 
4. I saw Elliott Thomas and Samantha Smith in line together at the Walmart 

Money Center in the Walmart on Atlanta Highway on May 2, 2016. 
5. It was about 1:00 pm in the afternoon when I saw them. I had to pick up 

some Prince CDs before they all sold out. I thought they might be collector’s 
items.  I was standing in the checkout line and saw the two of them up in 
front of me in the Money Center. I did not speak to them. 

6. Elliott was wearing a green jacket and shorts, and Samantha was wearing 
jeans and a grey hoodie.  

7. I didn't actually see her face but I know it was her. I'd recognize those skinny 
legs of hers anywhere. 

8. I took a picture and sent it to Samantha Smith at her phone number of 
334.538.3244.  The caption on the picture I sent was “I see you.”  She 
responded shortly after I sent the text. A copy of the screenshot from my 
phone is attached.  

9. I did not see Cole Thomas with Elliott and Samantha at the Walmart Money 
Center. I did not see Cole Thomas at all at Walmart on May 2, 2016. 

10. I did see Cole Thomas on May 2, 2016.  I saw him from about 1:45 pm to 
approximately 3 pm.  

11. He was at my house helping me with some yard work.  Someone dropped 
him off while I was at Walmart so I don’t know the exact time he arrived.  I just 
know grass was freshly mowed. 

12. He was at my house when Elliott drove by and picked him up around 3:00 
pm. 

13. I am certain of the time he left because I was just about to leave to pick up 
my son from school when Elliott came by and picked Cole up. 

14. Elliott and Cole are my cousins. My dad and their step mom are cousins. We 
are a close nit group even if we're a little distant. 

15. I paid off my car loan yesterday. It was a little past due, about 18 months. 
Those crazy car folks were going to repo it but they can’t repo what they 
can't catch. I paid them $8,000.  

16. Cole loaned me the $8,000 I needed for the car. It's not the first time he has 
helped me out.  $8,000 is the most I have ever borrowed from Cole. Usually it 
is just a couple of hundred dollars to help me out.   
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17. I always pay off my debts.  I will make sure Cole gets every penny back plus 
interest. 

18. I know Cole had nothing to do with stealing that car or breaking into that 
house. He isn't that kind of person. Cole is very straight laced and always 
follows the rules. I've never known him to be in any trouble. 

19. That Samantha Smith is a piece of work. She can get guys wrapped around 
her finger and they will do whatever she wants. I have known her since she 
was a teenager. She was trouble then and she is trouble now.  She is a 
poison.  I wish Elliott would not hang out with her. 

 
 
        /s/ Jamie Green 
       ___________________________________ 
       Jamie Green 
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Pertinent excerpt of official transcript of Elliott Thomas’ Plea Colloquy 
on August 19, 2016 in Judge McFarland's Courtroom 
 
******* 
 
Judge: Mr. Elliott Thomas. You are charged with Burglary in the third degree and 
two counts of theft of property in the first degree, but I see you have agreed 
with the State to plead guilty to Receiving Stolen Property in the second degree 
which is a Class D felony and Unauthorized Use of a Motor Vehicle which is a 
class A misdemeanor, is that correct? 
 
Elliott Thomas: Yes, Your Honor. 
 
Judge: Is that correct Mr. Baxter? 
 
Prosecutor Tony Baxter: Yes, Your Honor.  The defendant had a clean record 
and we are comfortable with the reduced charges against him.  
 
Judge:  Very well. Before I can accept that plea I need you to understand that 
you are under oath. Do you understand that, Mr. Thomas? 
 
Elliott Thomas: I understand, yes your honor. 
 
Judge: Where do you live Mr. Thomas? 
Elliott Thomas: I live here in Maycomb County in the Vaughn Lakes Apartments 
 
Judge: Where do you work Mr. Thomas? 
Elliott Thomas: I am in between jobs at the moment.  I was working at FunZone 
but stopped after the tornado destroyed it. 
 
Judge: Son, that was ten years ago what have you been doing since? 
Elliott Thomas: I’ve been looking for the right opportunity 
 
Judge: How old are you Mr. Thomas? 
Elliott Thomas: I am 27. 
 
Judge: Alright, to the charge of Receiving Stolen Property in the Second Degree 
how do you plead? 
Elliott Thomas: Guilty 
 
Judge: And to the charge of Unauthorized Use of a Motor Vehicle how do you 
plead? 
Elliott Thomas: Guilty 
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Judge: Alright Mr. Thomas I will not accept your plea unless you put on the 
record, under oath, the details of your crimes. Are you willing to do that? 
Elliott Thomas: Yes, your honor. 
 
Judge: Then tell me what you did on May 2, 2016. 
 
Elliott Thomas: Well, I decided to rob a house I had been casing for a few weeks. 
I thought the best plan was to steal a car for the afternoon to try and hide my 
identity when I went to the house. I stole a Black Toyota Avalon and drove it 
over to Wynlakes. I broke into the house and stole several pieces of jewelry and 
some cash, like $800. After I left Wynlakes I went to pick up my brother from our 
cousin’s house at the Waters. As I was driving over I placed the cash and jewelry 
under the passenger seat of the car. My brother Cole rode with me back to 
Walmart. I told him that I had stolen the car and he insisted we take it back. I 
didn't tell him about the jewelry or the cash. The police were at Walmart waiting 
on us. I am very sorry for what I did and I am glad that there was no damage to 
the car and the jewelry was returned. I made sure not to damage anything at 
the house as well. They arrested me and my brother Cole. But Cole was 
completely innocent. I stole the car by myself and I broke into the house by 
myself. It was all my idea.  
 
Judge: Very well, after hearing that I am ready to accept your guilty plea. 
 
Prosecutor Baxter: Objection your honor, side bar. 
 
Judge: Ok we will go off the record 
 
Prosecutor: [Your honor we vehemently object to this plea colloquy as it does 
not match the physical evidence we have and it completely contradicts the 
statement Mr. Thomas gave to the police the day he was arrested.  It also would 
constitute two felonies not one felony and one misdemeanor] 
 
Judge:  [did you not charge him with these crimes?] 
 
Prosecutor Baxter: [yes your honor but] 
 
Judge: [did you not agree to this plea on the lesser charges?] 
 
Prosecutor Baxter: [yes your honor but] 
 
Judge: [and did he not just confess to committing those crimes?] 
 
Prosecutor Baxter: [yes your honor but] 
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Judge: [and did he not confess to each and every element of those crimes?] 
 
Prosecutor Baxter: [yes your honor, but not in the way we wanted] 
 
Judge: [You charged him, he confessed, he gave an appropriate allocution. I'm 
not going to refuse to accept the plea because it's not the precise story you 
were looking for. Grow up counselor, life's not fair. Now back away from the 
bench and smile. And if you interrupt me again I will hold you in contempt, is 
that clear?] 
 
Prosecutor Baxter: [yes your honor, you crazy (inaudible something something 
something)] 
 
Judge: [Excuse me counselor? What did you say?] 
 
Prosecutor Baxter: [I said yes your honor, thank you] 
 
Judge: [mmmm hmmmmm, step back ] 
 
Judge: We are back on the record, Mr. Baxter you have anything you want to 
ask the defendant before I accept his plea? 
 
Prosecutor Baxter: Yes your honor. Mr. Thomas you gave a statement to the 
police the day you were arrested didn't you? 
 
Elliott Thomas: I did 
 
Prosecutor Baxter: And that statement is different than the one you just gave 
isn't it? 
 
Elliott Thomas: No, not really. I said I did it then and I said I did it now. 
 
Prosecutor Baxter: In your previous statement you said your brother Cole was 
with you each step of the way didn't you? 
 
Elliott Thomas: I said that but it's not true. I told you the truth today. 
 
Prosecutor Baxter: In your previous statement you said your brother Cole was the 
one who broke into the car didn’t you? 
 
Elliott Thomas: I said that but it's not true. I told you the truth today. 
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Prosecutor Baxter: In your previous statement you said your brother Cole was the 
one who broke into the house didn't you? 
 
Elliott Thomas: I said that but it's not true. I told you the truth today. 
 
Prosecutor Baxter: Are you saying you lied to the police? 
 
Elliott Thomas: I confessed then and now. I did it. Alone. 
 
Judge: OK that is enough; I've got better things to do than this. After hearing 
your plea colloquy, I will accept your plea of guilty on both counts. Sentencing is 
scheduled for October 3, 2016. Defendant is to remain on bond under same 
conditions. Next case. 
 
 
*********************** 
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STATE OF ALABAMA 

OFFICIAL CRIMINAL RECORD 
 
COLE THOMAS, Born 01/18/1992 
 

* * * * * * * * * * * * * * * * * * 
Date Charged : 10/13/2015  
Charged Offense :  Forgery in the second degree, Class D felony 
Disposition :  Pled guilty on 12/15/2015 to falsifying medical prescriptions 
  Sentenced to 1 year. Sentence Probated for 3 years. 
 

* * * * * * * * * * * * * * * * * * 
 
Date Charged : 02/23/2013 
Charged Offense :  Theft of Property in the first degree, Class C felony.   
Disposition :  Pled guilty on 04/12/2013 to stealing 21 Ipads.  
  Sentenced to 5 years.  Sentence Probated for 10 years.  
 

* * * * * * * * * * * * * * * * * * 
 

         End of record 
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                                                 ------------------------------------------- 
                                                                  WALMART 
                                                            6495 Atlanta Highway 
                                                          Montgomery, AL 36117 
                                                                 334-387-5555 
 
                                                        Register: 13 ; Cashier: Peggy 
                                       Transaction : 6974A5832B1  05/02/16  1 :14 PM 
                                                ------------------------------------------- 
 
                        01 CD Prince and the Revolution – Purple Rain  $6.99 
  01 CD Prince – 1999     $6.99 
  01 CD Prince – Greatest Hits    $6.99 
  01 CD Prince – Diamonds and Pearls    $6.99 
         --------------- 
        Sub-total :     $27.96 
                Tax : $2.80 
         --------------- 
           TOTAL DUE :      $30.76 
 
           CASH TENDERED :      -$31.01 
         --------------- 
       CHANGE DUE : $0.25 
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APPLICABLE LAW 
 

Section 13MC-8-3 
 

Theft of property in the first degree. 
 
(a) The theft of property which exceeds two thousand five hundred dollars 
($2,500) in value, or property of any value taken from the person of another, 
constitutes theft of property in the first degree. 
 
(b) The theft of a motor vehicle, regardless of its value, constitutes theft of 
property in the first degree. 
 
(c) Theft of property in the first degree is a Class C felony. 
 
 

Section 13MC-8-2 
 

Theft of property - Definition; limitations period. 
 
(a) A person commits the crime of theft of property if he or she: 
 
(1) Knowingly obtains or exerts unauthorized control over the property of 
another, with intent to permanently deprive the owner of his or her property; 
 
(2) Knowingly obtains by deception control over the property of another, with 
intent to permanently deprive the owner of his or her property; or 
 
(3) Knowingly obtains or exerts control over property in the custody of a law 
enforcement agency which was explicitly represented to the person by an 
agent of the law enforcement agency as being stolen;  
 
(b) The limitations period for any prosecution under subdivision (2) of subsection 
(a) does not commence or begin to accrue until the discovery of the facts 
constituting the deception, after which the prosecution shall be commenced 
within five years. 
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Section 13MC-8-17 
 

Receiving stolen property in the first degree. 
 
(a) Receiving stolen property which exceeds two thousand five hundred dollars 
($2,500) in value constitutes receiving stolen property in the first degree. 
 
(b) Receiving stolen property in the first degree is a Class C felony. 
 
 

Section 13MC-8-17 
 

Receiving stolen property in the second degree. 
 
(a) Receiving stolen property which exceeds five hundred dollars ($500) but is 
less than ($2,499.99) in value constitutes receiving stolen property in the second 
degree. 
 
(b) Receiving stolen property in the first degree is a Class D felony. 
 
 

Section 13MC-7-7 
 

Burglary in the third degree. 
 
(a) A person commits the crime of burglary in the third degree if any of the 
following occur: 
 
(1) He or she knowingly enters or remains unlawfully in a dwelling with the intent 
to commit a crime therein; 
 
(2) He or she knowingly enters or remains unlawfully in an occupied building with 
the intent to commit a crime therein; or 
 
(3) He or she knowingly enters or remains unlawfully in an unoccupied building 
with the intent to commit a crime therein. 
 
(b) Burglary in the third degree is a Class D felony. 
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Section 13MC-8-21 
 

Unauthorized Use of a Motor Vehicle. 
 
(a) A person commits the crime of unauthorized use of a vehicle if knowing that 
he does not have the consent of the owner, he takes, operates, exercises 
control over or otherwise uses a propelled vehicle. 
 
(b) Unauthorized use of a motor vehicle is a lesser included charge for theft of 
property in the first degree. 
 
(c) Unauthorized use of a motor vehicle is a Class A misdemeanor. 
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JURY INSTRUCTIONS 
 

Presumption of Innocence; Burden of Proof; Reasonable Doubt  
 
The defendant is presumed to be innocent until proven guilty. The defendant 
enters upon the trial of the case with a presumption of innocence in his favor. 
This presumption remains with the defendant until it is overcome by the State 
with evidence that is sufficient to convince you beyond a reasonable doubt 
that the defendant is guilty of the offense charged. No person shall be 
convicted of any crime unless and until each element of the crime as charged 
is proven beyond a reasonable doubt. 
 
The burden of proof rests upon the State to prove every material allegation of 
the indictment and every essential element of the crime charged beyond a 
reasonable doubt. There is no burden of proof on the defendant whatsoever, 
and the burden never shifts to the defendant to introduce evidence or to prove 
innocence.  
 
However, the State is not required to prove the guilt of the accused beyond all 
doubt or to a mathematical certainty. A reasonable doubt means just what it 
says. A reasonable doubt is a doubt of a fair-minded, impartial juror honestly 
seeking the truth. A reasonable doubt is a doubt based upon common sense 
and reason. It does not mean a vague or arbitrary doubt but is a doubt for 
which a reason can be given, arising from a consideration of the evidence, a 
lack of evidence, or a conflict in the evidence. 
 
After giving consideration to all facts and circumstances of this case, if your 
minds are wavering, unsettled, or unsatisfied, then that is a doubt of the law, 
and you should acquit the defendant. But, if that doubt does not exist in your 
minds as to the guilt of the accused, then you would be authorized to convict 
the defendant. 
 
If the State fails to prove the defendant's guilt beyond a reasonable doubt, it 
would be your duty to acquit the defendant. 
 

Credibility of Witnesses 
 
You must determine the credibility or believability of the witnesses. It is for you to 
determine which witness or witnesses you believe or do not believe, if there are 
some whom you do not believe. 
 
In deciding credibility, you may consider all of the facts and circumstances of 
the case, the manner in which the witness testify, their intelligence, their interest 
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or lack of interest in the case, their means and opportunity for knowing the facts 
about which they testify, the probability or improbability of their testimony, and 
the occurrences about which they testify. You may also consider their personal 
credibility insofar as it may have been shown in your presence and by the 
evidence. 
 

Evidence; Generally 
 
Evidence is the means by which any fact that is put in issue is established or 
disproved. Evidence includes all of the testimony of the witnesses and exhibits 
admitted during the trial. It also includes any stipulations, which are facts agreed 
to by the parties. Evidence does not include the indictment, the plea of not 
guilty, opening statements or closing arguments by the lawyers. 
 

Direct and Circumstantial Evidence 
 
Evidence may be either direct or circumstantial or both.  
 
Direct evidence is evidence that points immediately to the question at issue.  
 
Evidence may also be used to prove a fact by inference. This is referred to as 
circumstantial evidence.  Circumstantial evidence is the proof of facts or 
circumstances, by direct evidence, from which you may infer other related or 
connected facts that are reasonable and justified in light of your experience. 
 

Alibi 
 
The defendant contends that he was not present at the scene of the alleged 
offense at the time of its commission. Alibi, as a defense, involves the 
impossibility of the defendant's presence at the scene of the alleged offense at 
the time of its commission. Presence of the defendant at the scene of the crime 
alleged is an essential element of the crime set forth in this indictment, and the 
burden of proof rests upon the state to prove such beyond a reasonable doubt. 
 
Any evidence in the nature of alibi should be considered by you in connection 
with all the other evidence in the case. If, in doing so, you should entertain a 
reasonable doubt as to the guilt of the accused, it would be your duty to acquit 
the defendant. 
 
On the other hand, if you believe from the entire evidence that the defendant is 
guilty beyond a reasonable doubt, you may convict. 
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Unanimous Verdict 
 
Whatever your verdict is, it must be unanimous (that is, agreed by all). The 
verdict must be in writing and signed by one of you members as foreperson, 
dated, and returned to be published in open court. 
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STATE OF ALABAMA                      ) 
                                                               ) 
                                                               ) 
v.                                                            )                         VERDICT FORM 
                                                               ) 
                                                               ) 
COLE THOMAS                                 ) 
 
 
Count 1. Theft in the First Degree; Toyota Avalon 
 
We the jury find the defendant, COLE THOMAS:    ________ GUILTY 
 
                                                                                    ________ NOT GUILTY 
 
 
If you find the Defendant, COLE THOMAS, Guilty, then you need to move to Count 2. 
 
If you find the Defendant, COLE THOMAS, Not Guilty, then you need to answer the following 
question: 
 
On the lesser included charge of Unauthorized Use of a Motor Vehicle, We the jury find the 
Defendant, COLE THOMAS: 
                                                     ________GUILTY 
 
                                                    ________ NOT GUILTY 
 
 
 
 
Count 2. Theft in the First Degree; Jewelry 
 
We the jury find the defendant, COLE THOMAS:    ________ GUILTY 
 
                                                                                    ________ NOT GUILTY 
 
 
 
Count 3. Burglary in the Third Degree 
 
We the jury find the defendant, COLE THOMAS:    ________ GUILTY 
 
                                                                                    ________ NOT GUILTY 
 


